Somerset West and Taunton Council

Guidance for Councillors appointed to represent the Council on
Outside Bodies

Introduction

This guidance is produced to assist Councillors with their roles and
responsibilities when they sit on outside bodies. In addition there is guidance
relating to the Code of Conduct on personal and prejudicial interests contained
within this guidance.

The fundamental principles of this guidance are as follows:-

>

Councillors will act according to the rules, constitutions and frameworks
set by the relevant outside body and where, possible, with those of the
Council.

Councillors will make independent and personal judgements based on
their duty of care to the outside body.

Councillors will report back, on their involvement with the outside body, at
least annually to the Council.

Councillors will comply with their obligations as far as they are applicable
pursuant to the code of conduct.

Councillors will take an active and informed role in the management of the
outside body’s affairs unless they are placed as an observer.

Membership of an outside body does not include representing a political
party.

Further Advice

Should Councillors require any clarification on the application of this protocol this
should be sought from the Monitoring Officer, Amy Tregellas on 01823 785034 or
a.tregellas@somersetwestandtaunton.gov.uk
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Questions to Ask

If you are appointed to an outside body, you should be clear about the answers
to the following questions. The organisation should be able to respond to these
guestions:-

1.

What is the nature of the organisation and its main activities? Is it a
company, and if so is it limited by shares or by guarantee? Is it
unincorporated? Does it have charitable status?

In what capacity do | serve on the outside body? Is the effect of my
appointment to make me a member of the company, a director or a
charitable trustee?

Do I have a copy of the body’s governing instrument (this may be a trust
deed, a constitution, or memorandum and articles of association)?

Does the organisation have a Code of Conduct that | need to comply with?
Have | been supplied with a copy?

Am | aware of the identity of the other directors, trustees and committee
members?

Is there an officer of the organisation, such as the secretary or clerk to
whom | can refer for advice and information?

. Are written minutes kept of the meetings, and have | seen the minutes?

Are meetings conducted in accordance with the governing instrument?

Am | aware of the financial position of the organisation to which | have
been appointed? Is it regularly reported to the governing body?

10.Am | aware of any contract between the organisation and the Council?

11.Have | seen the last annual report and accounts?

12.Have | been advised of the main risks the body faces and what steps are

taken to deal with such risks?

13.Have | been informed of the main insurances/indemnities held by the

Council?



General Provisions

There are some general provisions which apply to Councillors who act in the role
of company director, charity trustee or member of an unincorporated body.

Councillors are under a duty to exercise independent judgment in the interests of
the organisation in which they are involved. Whilst it is recognised that
Councillors may have a commitment to representing the Council on the outside
body, they must be aware that it is their responsibility to decide on what view to
take on any question before that organisation. For example, an instruction from
the Council to vote one way or the other would put the Councillor in breach of
his/her duty to the organisation. It is permissible to take account of the Council’s
wishes, but not to vote simply in accordance with them without applying one's
own judgment.

Where a Councillor is involved in an outside organisation as a representative of
the Council, he/she must declare that fact to the organisation.

Councillors must also ensure that avoidable loss is not incurred in managing the
organisation concerned. They cannot avoid this responsibility by not reading the
papers or failing to ask for the appropriate report. They will be expected to seek
professional advice as appropriate.

Councillors who represent the Council in such circumstances need to familiarise
themselves with the duties they will assume and any potential liabilities they may
face. It is essential that they are aware of how to deal with any conflicts of
interest that may arise and they need to be sure that the proper procedures have
been followed in respect of appointments to the relevant organisation.

Companies

Companies can be:-
% Limited by shares, usually operating a trade or business. They have
shareholders and distribute profits to shareholders as dividends.

% Limited by guarantee — or so called “not for profit” organisations, which have
members rather than shareholders. This type of company may also be a
charity.

Companies are separate legal entities which employ staff, enter into contracts
and own land/property. The day to day business of a company is managed by its
Board of Directors.



Companies offer limited liability. This means that the members or shareholders
are usually not personally liable for the company’s debts and liabilities, subject to
limited exceptions.

The powers of the directors are usually set out in the company’s Articles of
Association. These are the rules that govern the internal management of the
company.

Duties of a Company Director

» To act in good faith and in the best interests of the company when
making decisions as a director

This means exercising your own, independent judgment on matters and whilst
factors such as the views and wishes of the Council or your political group,
may be taken into account, one should avoid slavishly following the Council or
party group line without considering all other relevant considerations. When
making decisions about the company the law also requires you to consider
the interests of employees as well as the interests of members/shareholders.
In certain cases you may find that the best interests of the company and the
Council conflict. Guidance on conflicts of interest is included in this guidance.

» To exercise reasonable care and skill when making decisions as a
director

A director requires no greater skill than might reasonably be expected of
someone of that individual’s particular knowledge and experience. Directors
are not deemed to be experts but they are expected to use due diligence and
to obtain expert advice if necessary. This is very similar to the
Councillor/officer relationship in terms of decision making and the provision
and consideration of professional advice.

» A fiduciary duty to act honestly and in good faith and in the best
interests of the company as a whole. (The term ‘fiduciary’ refers to
the interests of other persons rather than one’s own personal
interests)

» To act in accordance with the company’s Memorandum and Articles
of Association, plus any other rules, regulations or byelaws that the
company may operate pursuant to. Councillors/officers should
ensure that they have an up to date copy of these documents and are
aware of their contents



» To inform the board of a company if you have any direct or indirect
interest in a contract the company is considering, proposing or
entering

For example, this will include contracts between the company and the
Council. These requirements are similar to those contained in the Code of
Conduct governing the declaration of personal/prejudicial interests. In other
words Councillors must notify the other directors before the company makes
a decision on the matter concerned and the Councillor should not take part in
any board discussions about the contract.

> Not to make a profit from their positions within the company

You must therefore declare any interests you have (or those of your
family/close associates) in relation to the company’s contracts. Permission to
vote on a particular matter would depend on the Articles of Association.

» To comply with company law

Directors must ensure that the Companies Acts are complied with particularly
in respect of the maintenance of accounts and the submission of statutory
returns to the register of companies. Failure to do so incurs fines and
persistent default can lead to disqualification as a director.

Liabilities of a Director

What are the potential liabilities when acting as a director?

Generally, in the absence of misconduct, directors have no personal liability for
the debts they build up on the company’s behalf. However, directors can be
held responsible for certain types of activities they are involved in on behalf of the
company, which could lead to a personal liability to other people or criminal
liability. Some of the more serious wrongdoings that can arise are set out
below:-

Wrongful trading

» This is where a director knows or is expected to know that the company is
likely to go into liquidation and he or she fails to take action to reduce the
amount the company owes to their creditors.

» In other words, the directors continue trading where there appears to be
no possibility of the company being able to settle its debts with its creditors
within a reasonable period of time of them becoming due. It is not an



option for the director to do nothing; the director must take action to
protect creditors as soon as he are she becomes aware, or should have
been aware, of the risk of insolvency.

When judging whether a director should have been aware of the risk, the
Court will expect every director to have at least the general knowledge,
skill and experience which could be expected of someone in their position.

If a director is found to have been wrongfully trading, a Court can order
him or her to personally contribute to the assets of the company when it
goes into liquidation.

Fraudulent trading

>

This arises where there is a deliberate attempt to defraud creditors and
the company then fails. There needs to be evidence that the director
intended to defraud; mere omissions to act are not sufficient.

This will involve the fraudulent trader deceiving his or her creditors into
believing they will be paid on an agreed date. As well as having to
personally contribute to the assets of the company when it is liquidated,
fraudulent trading is also a criminal offence and may lead to fines and
imprisonment.

Breach of a Warrant of Authority

>

This is where a director gives someone else the impression that he or she
has authority to act on behalf of the company when in fact he or she has
not.

An example here would be entering into a contract for supplying goods or
services.

In these circumstances, because the director held him/herself out to have
authority to sign a contract and commit the company (when s/he didn’t
have such authority), the other person involved can claim from the director
personally any loss he or she has suffered as a result of the lack of such
authority.

Personal Guarantees

>

If directors have personally guaranteed a loan to the company and the
company cannot meet the conditions of the loan, the lender may choose



to enforce the guarantee against the personal assets of the directors who
have given the guarantee.

> In extreme cases, directors may have to sell their homes to repay the
company’s debt or be declared bankrupt.

Acting as a Director whilst disqualified

» Any director who is guilty of acting as a company director whilst
disqualified from acting as a company director will be liable for the
company’s debts that built up during that period.

Failing to maintain company records

» All directors and officers of the company must maintain up-to-date
records, both at Companies House and as part of the book-keeping
arrangements for the company. If they do not do this, they will have to
pay a fine.

The environment and health and safety issues
» By law, civil or criminal proceedings may be taken against a director for

the actions of the company in relation to environmental or health and
safety matters. For example, acts of pollution.

Protection against personal liability

Can nominee Directors protect themselves against personal liability?

Generally speaking, insurance cover can be put in place to protect directors
in the proper and lawful conduct of their duties. However, it may not always
be the most effective protection considering that the risks which are
commonly regarded as the most serious (for example criminal liability and
wrongful trading) are often excluded from insurance cover.

The Companies Act gives companies the right to put in place liability
insurance cover for their directors and officers, and the companies may pay
the premiums. Companies need to make sure that the cover is suitable
because this type of policy excludes dishonesty, fraud, slander, libel,
pollution, and claims or actions resulting from a director trying to benefit
personally.



e For professional directors (accountants, solicitors, architects and structural
engineers) providing specialist knowledge and expertise to the board and the
company, professional indemnity insurance may be available at a cost.

Can a Local Authority protect Councillors and officers nominated as
Directors?

The Local Government Act 2000 allows the Secretary of State to make
regulations giving Local Authorities powers to provide some protection for a
Councillor or officer acting as the Council’s nominated director where a claim is
brought against them because of some negligent act, or failure to act, in the
course of carrying out their duties as directors. These regulations are set out in
the 2004 Indemnities Order which came into effect in November 2004.

The measures that a Local Authority can take are either:-

- providing a specific indemnity to the officer or Councillor; or
- securing the provision of an insurance policy; or
- both the above.

Cover can only be provided by the authority where the officer or Councillor has
been specifically appointed by the authority to act as the Council’s nominated
director.

Cover cannot extend to acts by the Councillor or officer regarded as criminal e.g.
wrongful or fraudulent trading. It can be used in meet the costs of defending any
criminal proceedings but if convicted, the costs of the defence must be re-
imbursed to the Council or Insurance Company.

Cover cannot be provided where there is intentional wrongdoing, fraud or
recklessness. Neither can it be provided to fund an action for defamation
brought by a Councillor or officer against a third party. (Although it can extend to
defending an action for defamation brought against a Councillor or officer by a
third party).

The cover also extends to Councillors or officers doing acts which are outside
the powers of the authority (i.e. ultra vires) so long as they reasonably believed
what they were doing at the time was within the powers of the authority.

The Local Authorities (Companies) Order 1995

This Order sets out the rules concerning Councils’ involvement in “regulated
companies” which are subject to extensive controls.



Regulated companies are so defined if they are “controlled” or “influenced” by the
Council. Influenced companies, under the effective control of the Local Authority,
will be subject to capital finance regimes and special property controls.

Companies are Local Authority “influenced” if there is at least a 20% Council
interest plus a business relationship with the company accounting for over 50%
of the company’s turnover and/or the company is located on Local Authority land,
leased or sold for less than the best price reasonably obtainable. Companies are
Local Authority “controlled” if there is a Local Authority interest in excess of 50%
and the minority interest is less than 20%.

In particular, Regulated Companies are subject to the following requirements:-

» Comply with limits placed on remuneration paid to Directors who are also
Councillors of an authority which is a shareholder; and

» Ensure that Councillor Directors who become disqualified from
membership of an authority are removed from the Board;

Conflicts of Interest

Conflicts of interest may arise between the Council and a company. Even if the
Council and the company have the same overall aims and objectives you cannot
assume that their interests will always be the same. The legal position and your
obligations remain the same even if the company has worthy objectives or is
formed in response to a Council or Government initiative.

Conflicts of interest may arise:-

e

AS

If the Council is selling, donating or leasing land to the company.

If the company and the Council are negotiating a contract with each other.

If the company is seeking funding from the Council.

If there is a dispute between the company and the Council.

If the company is tendering or negotiating to provide goods, services or works
to the Council.
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Company Law requires you to act in the best interests of the company but the
Council will have nominated you as a director to represent or promote the
Council’s interests. Accordingly, if you are uncertain whether a conflict of interest
exists you should seek advice from the Monitoring Officer as soon as possible.

If you think you have a conflict of interest you should:-
v Notify the Monitoring Officer;

v" Notify the company’s Board of Directors,
v' Take no further part in the matter on behalf of the company.



Charities

Charities may be created by registering any of the following with the Charity
Commission:-

X/
°e

e

*

A Trust Deed — the Trustees become Charity Trustees;

A Company Limited by Guarantee — the directors become Charity Trustees;
or

An Unincorporated Association — the Management Committee become
Charity Trustees.

In order to qualify for a charitable status, the Commission must be satisfied that
the organisation is operating for a charitable purpose. These are:-

[ The relief of poverty and human suffering;

"1 The advancement of education;

[ The advancement of religion; or

"1 Another purpose for the benefit of the community.

An organisation which operates for political purposes cannot qualify for charitable
status.

The Duties of a Charity Trustee

Charity Trustees must:-

Act strictly in accordance with the charity’s constitution and rules.

Act in the best interests of the charity.

Manage the charity’s affairs prudently.

Not derive any personal benefit or gain from the charity.

Take proper professional advice on matters you are not competent to decide
yourself.

Ensure that the charity’s bank accounts are operated by more than one
person.

Ensure the trustees have proper control of the charity’s property and assets.
Ensure that the charity keeps full and accurate accounting records.

Spend charity income solely for the purposes set out in the charity’s
constitution.

Ensure charity property is properly maintained and insured.

Personal Liability

Personal liability may be incurred if a trustee:-

Acts outside the scope of the trust deed;
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= Falls below the required standard of care; or
= Makes a personal profit from the trust assets.

Personal liability to a third party may arise because a charitable trust, unlike a
company, is not a separate legal entity.

Unincorporated Associations/Bodies

Organisations which are neither charities nor companies are referred to as
Unincorporated Associations. They usually operate pursuant to a constitution or
set of rules defining the organisation’s responsibilities and those of its members.

The affairs of an Unincorporated Association are usually governed by a
management committee in accordance with the constitution of that organisation
or agreed rules of procedure.

Unincorporated Associations cannot do any of the following in their own name:-

> Enter into contracts;
» Own land; or
» Employ staff.

Members of the organisation’s management committee must act in accordance
with its constitution and must take reasonable care in exercising the
organisation’s powers.

Generally, the members of the management committee are liable for the acts of
the organisation but are entitled to an indemnity from the funds of the
organisation if they have acted properly. If there are not enough funds, the
committee members are personally liable for the shortfall.

Members of a management committee will have personal liability if they act
outside the authority given to them or if they do not comply with the relevant legal
obligations.

Unincorporated Associations — Duties

As a matter of good practice Councillors appointed to represent the Council on
an Unincorporated Association (body or organisation) must:-

= Actin the best interests of the association;

= Use reasonable care and skill when involved in decision making on behalf of
the association;

= Actin accordance with the association’s rules or constitution.
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Councillors/officers are therefore encouraged to:-

= Clarify the extent of any limits to their power to act on behalf of the Council;

= Notify the Monitoring Officer if the association is proposing to take a course
of action which is disadvantageous to the Council or which seems to involve
considerable risk; or

= Ensure the association has clear rules and procedures for decision making,
particularly for entering into contracts.

The Members Code of Conduct
Duty to Observe the Code

Councillors are obliged to observe the provisions of the Code whenever they
conduct the business of the authority including when they act as a representative
of the authority except and insofar as it conflicts with any other lawful obligations
to which that body is subject. So the position is that a Councillor would not be in
breach of the Code in circumstances where they take action which would
normally constitute a breach but they are legally obliged to act in that way as a
result of their position within the outside body.

It is not easy to imagine such circumstances but one example might be where an
authority was proposing to take action which would have an extremely adverse
effect on the financial wellbeing of a company on which a Councillor sat as a
Director. If the Councillor was privy to the information concerning the authority’s
plans s/he may find themselves in a position where s/he was compelled to
disclose this potentially confidential information to the company due to his/her
fiduciary duty to the company itself and duties arising under the Companies Act
to avoid trading when insolvent. This is an extreme example but one which could
feasibly arise.

Disclosable Pecuniary Interests

Such interests are covered in paragraph 2 of the Council’s Code of Conduct.

You must register and declare any Disclosable Pecuniary Interests that relate to
your public duties as required by this Code, and set out below:-

Interest Description
Employment, office, trade, An employment, office trade profession or
profession or vacation vocation carried on for profit or gain.
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Sponsorship

Contract

Land

Licences

Corporate tenancies

Securities

13

Any payment or provision of any other
financial benefit (other than from the
Council ) made or provided within the
relevant period in respect of any expenses
incurred by M in carrying out duties as a
member, or towards the election expenses
of M.

This includes any payment or financial
benefit from a trade union within the
meaning of the Trade Union and Labour
Relations (Consolidation) Act 1992.

Any contract which is made between the
relevant person (or a body in which the
relevant person has a beneficial interest)
and the Council —

(a) under which goods or services are to
be provided or works are to be executed;
and (b) which has not been fully
discharged.

Any beneficial interest in land which is
within the area of the Council.

Any licence (alone or jointly with others) to
occupy land in the area of the Council for a
month or longer.

Any tenancy where (to M’s knowledge) —

(a) the landlord is the Council; and (b) the
tenant is body in which the relevant person
has a beneficial interest.

Any beneficial interest in securities of a
body where —

(a) that body (to M/s knowledge) has a
place of business or land in the area of the
Council; and

(b) either —

() the total nominal value of the
securities exceeds £25,000 or one
hundredth of the total issued share
capital of that body; or



(i) if the share capital of that body is of
more than one class, the total nominal
value of the shares of any one class in
which the relevant person has a
beneficial interest exceeds one
hundredth of the total issued share
capital of that class.

You must, within 28 days of your taking office as a Member register any
Disclosable Pecuniary Interests with the Council’s Monitoring Officer, where the
Disclosable Pecuniary Interest is yours, your spouse’s or civil partner’s, or is the
Disclosable Pecuniary Interest of somebody with whom you are living with as a
husband or wife, or as if you were civil partners. Disclosable Pecuniary Interests
will be recorded in the Council’s Register of Members’ Interests and made
available for public inspection including on the Council’s website at
www.somersetwestandtaunton.gov.uk

Within 28 days of becoming aware of any new Disclosable Pecuniary Interest or
change to any such interest already registered, you must register details of that
new interest or change in writing to the Council’s Monitoring Officer.

Where any business of the Council, relates to or affects a Disclosable Pecuniary
Interest and you attend any meeting of the Council, its Cabinet/Executive or any
Committee, Sub-Committee, Joint Committee at which that business is to be
considered, you must:-

. not seek to influence a decision about that business;

. disclose to that meeting the existence and nature of that interest no later
than the start of the consideration of the business in which you have that
interest, or (if later) the time at which the interest becomes apparent to
you;

. withdraw from the meeting room or chamber as soon as it becomes
apparent that the business is being considered at that meeting;

unless you have obtained a dispensation from the Council’'s Monitoring Officer or
Full Council.

Following any disclosure at a meeting or as part of a decision record, of a
Disclosable Pecuniary Interest not on the Council’s register or the subject of
pending notification, you must notify the Monitoring Officer of the interest within
28 days beginning with the date of the disclosure at the meeting or in the
decision record in order for the interest to be included in the register.

Unless dispensation has been granted, you may not participate in any discussion

of, vote on, or discharge any function related to any matter in which you have a
Disclosable Pecuniary Interest. Additionally you must observe the restrictions
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the Council places on your involvement in matters where you have a Disclosable
Pecuniary Interest as defined by the Council and set out in the Code of Conduct.

Personal and Prejudicial interests

Personal Interests these are also covered in paragraph 2 of the Code and are
set out below:-

A Councillor will have a personal interest in any business of the authority where
either it relates to or is likely to affect —

(a) any body of which the Councillor is a member or in a position of general
control or management and to which the Councillor has been appointed or
nominated by the Authority;

(b) any body which exercises functions of a public nature, is directed to
charitable purposes or if its principal purpose includes influencing public
policy or opinion (including any political party or trade union) and the
member is in a position of general control or management;

(c) Any employment or business carried on by the Councillor;

(d) Any person or body who employs or has appointed the Member;

(e) Any person or body, other than a relevant authority, who has made a
payment to you in respect of your election or any expenses incurred by
the Councillor in carrying out the Councillor’s duties;

(f) Any person or body who has a place of business or land in the authority’s
area, and in whom the Councillor has a beneficial interest in a class of
securities of that person or body that exceeds a nominal value of £25,000
or one hundredth of the total issued share capital (whichever is the lower);

(g) Any contract for goods, services or works made between the authority and
the member of firm of which the Councillor is a partner, a company of
which the Councillor is remunerated director, or a person or body of the of
the description of paragraph (f) above;

(h) The interests of any person from whom the Councillor has received a gift
or hospitality with an estimated value of £25;

(i) Any land in the Councillor’s authority’s area in which the Councillor has a
beneficial interest

() Any land where the landlord is the Councillor’s authority and the Councillor
is a firm in which the Councillor is a partner, or remunerated director or a
person/body of the description set out in paragraph (f) above is the tenant;

(k) Any land in the authority’s area for which the Councillor has a licence
(alone or jointly with others) to occupy for 28 days or longer; or

() A decision in relation to that business might reasonably be regarded as
affecting the Councillor’s well-being or financial position or the well-being
or financial position of a relevant person to a greater extent than the
majority of other Council Tax payers, rate payers or inhabitants of the
Electoral Division or Ward, as the case may be, affected by the decision.
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A ‘relevant person’ is a member of the Councillor’s family, or any person with
whom the Councillor has a close association; or any person/body who employs
or appoints such person, any firm in which they are a partner or company in
which they are directors or any person/body in whom such persons have a
beneficial interest in a class of securities exceeding the nominal value of £25,000
or any body of a type described in (a) or (b) above.

Prejudicial interests

If a Councillor has a personal interest then the Member should also consider
whether they could also have a prejudicial interest as set out in paragraph 10 of
the Code of Conduct.

A personal interest will also be a prejudicial interest in a matter if all of the
following conditions are met:-

a) the matter does not fall within one of the exempt categories of decisions;

b) the matter affects your financial interests or the financial position of any
person or body through whom you have a personal interest or relates to a
licensing or regulatory matter; and

c) A member of the public, who knows the relevant facts, would reasonably
think your personal interest is so significant that it is likely to prejudice your
judgment of the public interest.

The exempt categories are:-

Housing: if you hold a tenancy or lease with the authority, as long as the matter
does not relate to your particular tenancy or lease;

School meals or school transport and travelling expenses; if you are a parent or
guardian of a child in full-time education or you are a parent governor, unless it
relates particularly to the school your child attends;

Statutory sick pay;

An allowance, payment or indemnity for Councillors;

Any ceremonial honour given to Councillors;

Setting Council Tax or precept;

If a Councillor has a prejudicial interest the Councillor will only be able to speak
at a meeting where the matter is being discussed if members of the public are

able to speak and will then need to leave the meeting for the duration of the
debate and vote.
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However if the Councillor only has a personal interest then he/she will be able to
stay in the meeting, speak and vote.

Reporting Arrangements

Councillors who represent the Council on outside bodies are required to submit a
written report to Full Council annually on the activities of the organisation but
should also provide regular updates in order to keep Councillors fully informed.
The annual reports should be provided to Full Council in the April meeting of
each Municipal Year.

The purpose of the reporting arrangements is to ensure that Councillors are fully
informed of the activities of the outside body or organisation concerned the
nature of the organisation’s activities, and the impact of such activities on the
local community and Council’s service delivery.

It should be noted that Councillors may also be asked to attend a Scrutiny
Committee should it be felt by any Councillor that the activities of the
organisation should be scrutinised or reviewed.

Reports will be submitted in writing by the elected Councillor and, so far as is
reasonably practicable, limited to one side of A4.

Further Advice

Advice on the application of this protocol should be sought from the Monitoring

Officer, Amy Tregellas on 01823 785034 or
a.tregellas@somersetwestandtaunton.gov.uk
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